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KIND OF PROCEEDING AND NATURE OF RULING IN THE LOWER TRIBUNAL

Appellant, Brenda Stanley, filed a medical rnalpractice action against Responderrt
Suthipan Chevathanarat, M.D. (“Dr. Chevy”) in the Circuit Court of Logan County, West
~ Virginia on January 27, 2000. Appellant alleged that Dr. Chevy breached the standard of care
regarding a total abdominal hysterectorny with bilateral salpingooophoreetomy (*TAH”) that Dr.
Chevy performed upon Appellant on July 20‘, 19.98. |

A prior Logan Cormty Circuit Court jury, properly empanelled and properly charged
before Judge Roger Perry, found in favor of Dr. Chevy on July 17, 2003, on all other issues as to
the standard of care (1nclud1ng the necessrry of the surgery, the teehmcal performance of the
surgery, and the post operative care of the Appellant by Dr. Chevy) except the issue of informed
consent, which was subject to a motion .byl Dr. Chevy pursuant to Rule 50 of the West Virginia
Rules of Civil Procedure. Judge Perry ruled in favor of Dr. Chevy’s Rule 50 motion, and thus
the issue of informed consent was not considered by the jury when it returned its verdict in favor
of Dr. Chevy on July 17,2003. | |

| Following the 2003 verdict in favor of Dr. Chevy, Appellant filed a post;'trial metion

requesting judgment notwithstanding the verdict and requesting a new trial. The post-irial
motion was heard by Judge Eric O’Briant because of a post-trial conflict concerning Judge Perry
and Appellant relating to the sale of certain property. Judge O’Briant granted Appellant’s post-
trial motion as to the informed consent issue only. Judge O’Briant upheld the jury’s verdict as it
related to all other issues, e.g., the standard of care. |

On November 1, 2005, a second jury trial began before Judge O’Briant wherein another

properly empanelled and properly charged jury considered only the issue of informed consent.



Appellant alleged that she had not been informed of the alternatives o surgery or the risks of
having the surgery. |

Atthe close of evideﬁce_, judge O’Briant heard Rule 50 motions by both Appellant and.
Dr. Chevy. Judge O’Briant denied‘both Appellant’s and Dr Chevy’a Rule 50 motions on
November 27,7 2005.

' Tlae jury was then properly insﬁacted regarding, inter alia, the legal requirements for a
claim relating to informed consent. After approximately seven (7) hours of deliberations on the
sole issue of iﬁfomed consent, the jury returned the following verdict in Dr. Chevy’s favor on '
Thursday, November 3, 2005: |

1.. Do you find froﬁl a preponderance of the evidence that the Defendant, Dr.
Chevy, failed to obtain informed consent for the total abdominal
hysterectomy performed on Brenda Stanley? :
Yes X | NO
The jury verdict form was given to the j ]ury by agreement of the parties. It was signed by
Edward Woods, the foreperson Each individual juror was polled and agreed that their verdict
was unanimous. Thereupon, the jury was discharged from furt_her service. Based on the jury’s
vardict, the triai couﬁ ordered that the j.ury verdict be entered in favor of the defendant.
FqiloWing the 2005 verdict in favor af Dr. Ch_evy, Appellant again filed a post-trial
motion for judgment as a matter of law and requested a new trial on tﬁe issue of causation. The
Circuit Court of Logan County denied Appellant’s motion by Order entered on December 1,
2006. |
‘On March 29, 2007, Appellant filed in this Court a petition to appeal the Circuit Court of

Logan County’s decision not to grant Appellant’s motion for Jjudgment as a matter of law and



request for a new trial on the issue of causation. This Court granted Appellants petition on
October 30, 2007, and Dr. Chevy timely files his Appellee Brief in response to Appellant’s Brief.

STATEMENT OF FACTS

‘The Appellant would ha\}é this Court believe that there was never a factual dispute at the
trial of thié matter concerning whether a valid informed consent wés’ obtained by Dir. Chevy.-
Appellant argues that Dr. Chevy did not present sufficient evidence to “allow the Jury to even

.r infer” that he met the standard of care in his treatment of Appellant. Appellant’s Brief, pg. 18.
However, after an obj ectivé review of the trial transcript in its entirety, it .stfetches the bounds of
logic and reason o believe there was no genuine factual dispute at the trial of this matter és to
whether Dr. Chevy obtained informed consent from the Appgilant to perform sufgery.

The sole issue at the second trial of this matter in Novémber of 2005 was whether Dr.
Chevy met the standard of care in obtaining informed consent from Appellémt to perform a total
abdominal hysterectomy. Specifically, Appellant’s evidence at trial focused on whether Dr.
Chevy properly diéciosed to Appellant 1) the risks involved concerning the surgery and 2) the
alternative methods of treatment. To better understand the informed consent issue in this matter,
one must be aware of th¢ prior treatment Appellant received from Dr. Chevy and iler previous
gynecologist in the years leading up to the Surgical procedure performed by Dr. Chevy.

Ms. Stanle}; became menopausal in her late thirties. In the early 19905, she begén to treat
with Rodney Stephens, M.D., a gynecologist who managed her hormone replacement therapy
(“HRT™).' HRT was intended to offset the symptoms of nieﬁopause by introducing a hormone _ ‘

into the body that would replace the hormones lost in menopause. Although Ms. Stanley was

" Hormone replacement therapy was the standard of care in treating patients like the Appellant in the 1980s and
1990s, particularly those women who were menopausal. It was only in the early 2000s that this therapy came under
heightened scrutiny due to alleged increases in heart discase and other diseases by women who took this therapy.
There was no criticism of either Dr. Chevy or any other physician for prescribing this medication to the Appellant,



receiving HRT;, she continued td have vaginal bleeding. In an attempt to diagnose the cause of
Appellant’é .bleedi_ng, Dr. Stephens performed two different gynecologic procedures in 1990 and
1993. In both instances, Appellant signed informed con_sént forms that were very similar to the
inférmed consent form Appellant signed in the instant matter.

In 1995, Appellant.began treating with Dr. Chevy for the pﬁrpose of controlling her
vaginal bleeding. TInan aftempt to prevent such bleéding, Dr. Chevy manipulated her HRT
regimen. Dr. Chevy also perfdrme'd tests to d.iagnose the cause of Appellant’s complaints,
including dilatation and cureﬁagé (“D and C;’)' pro.cédures. Appellant also signed consem; forms
that were Similar to the consent form Appellant signed in.fhe instant matter when she agreed to
undergo the D and C procédu;res.

During the continued treatment of Aﬁpellant by Dr. Chevy, a fibroid tumorlwas found on
' an ultrasound study. ordered by Dr. Chevy prior to the subject surgery.” As Appellant indicated

in her trial testimony, Dr. Chevy believed the fibroid was the source of the bleeding. Stanley
Trial Testimony, November 2, pg. 89. After discussing the results of the ultrasound study with
Dr. Che\}y, Appellant consented to have the surgery. Appellant testified to the following on
“direct examination;
Q. Maybe the question that’s on everybody’s mind is why did ybu agree to
sign that document and then ultimately to submit to the total abdominal
hysterectomy?

A. I was told I had a tumor.

Stanley Trial Testimony, November 2, pg. 95.

? Tt was later determined; based on the pathologic examination of the uterus, that no such tumor was actually in the
uterus. This was a “misread” by the Logan General Hospital radiologist who interpreted the ultrasound. No
criticism was rendered against Dr. Chevy for relying on this interpretation in his decision to offer surgery to Brenda
Stanley. It is undisputed that Dr. Chevy was in no way responsible for performing or interpreting the ultrasound.



Appellant signed the informed consent document on Junel9, 1998, d_uring an office visit.
The informed consent document detailed the risks Vof the surgery to be performed and the
alternative treatments to surgery. See Informed Consent Form, attached as Exhibit 1. Appellant
admxtted at trial that she read the document understood the document, and signed the document

based on her prior discussion with Dr. Chevy:

Q. And with respect to this consent form, you agree that you read the form
Correct') _
A, Yes, Idid.
Q. Now as I understand your testimony, your reéollection is that you had a .

discussion with Dr. Chevy on June 3rd, but you came back in and signed
this on June 19th. Correct?

Yes, true.
And you read through this form. Correct?

Yes.

SN

. And you signed this form on June 19th. Correct?

A. Yes. Iunderstood that to be what we had talked about June 3rd.
Stanley Trial Testimony, Naveraber 2, pp. 124-125. .

It is important to note that Appellant’s expert witness, Dr. Dein, had no criticisms of the
informed consent documént or its contents. Appellant’s expe'rt'witness testified as follows:

Q. Let me. ask you, first of all, is there anything wrong or what you believe
that falls below the standard of care with this form in and of itself?

A. Not at all.

Q. So the subject rnatter of the typewritten information on this from 1s
sufficient.

A. Yes.

Dr. Dein Trial Te&timony,' November 2, pg. 62-63.




Dr. Dein’s testimony was supported by Dr. Chevy’s expert witness, Dr. March, who
testified:

Q. Doctor, I want to talk to you about this consent form. Again, noting that
you were here for Dr. Dein’s testimony, is this a consent form that is
typically seen in the hospital setting for these types of patients like Ms.
Stanley?

A. Probably actually at least in Los Angeles with the handwritten
information, it is more extensive.

Q. . Thisis more exfensi_ve than What you typically have?

A. Yes, sir.

Q.  And you heard Dr. Dein testify that he has no quarrel or any criticisms of
this form. : '

A. - Yes,sir.

Q. Likewise you have nong as well.

A.  No,sir.

Dr. March Trial Te&t:‘h&ony, Noveinber 2, pg. 141

Dr. Chevy has no recollection of meeting with Appellant on June 3, 1998, and contrary to
what is alleged in the Appellaﬁt’s 'Briéﬁ Dr. Chgvy testified multiple times 'during trial that his
normal practice is to discuss the risks and alternatives of .surger.y with his patients.’ Dr. Chevy
also testified that he would have discuésed the risks of surgery and the alternatives to surgery
with the Appella:_lt_herself. Speciﬁcally, Dr. Chevy te_stified:

Q. It [the consent form] does not describe the accepted risk of a
ureterovaginal fistula, does it?

A. No, but you have to know this, too. The bladder is what lay people know
(sic). The ureter, how many people would know, so when we talk, J

* Tt is important to note that Appellant alleges the trial court erred in its recollection of this testimony, ie., that Dr,
Chevy never testified as to the issue of how he gains consent in his normal, customary practice. Appellant claims
that, after a thorough review of the trial transcript, there is no testimony regarding Dr. Chevy’s normal, customary -
practice. The testimony cited supra overwhelmingly contradicts Appellant’s assertion.




usually talk more than just writing. Talking is faster. You get more
information, but you can’t put everything in writing,

Dr. Chevy Trial Testimony, November 1, pg. 244-245. (Emphasis added).

Q. You’ve been performing surgery since 1974. Correct?
A, Yes.
Q. And when you meet with your parzents do you dzscuss each of these points

in the consent form?
AL Yes.
Why do you do that?

Because the patient needs to know what they go through so I tell them
everything whenever possible.

Dr. Chevy Trial Testimony, November 1, pg. 267-268. (Emphasis added).

Q. Dr. .Chevy', when you obtain informed consent from your patients, is it
your habit and routine practice to go tkrough this informed consent sheet
with all your patients?

A. Yes.

Q. Do you believe you did that with Mrs. Stanley?

Yes, I do. |

Dr. Chevy Trial Tesﬁmbny, November 1, pg. 272-273. (Emphasis added).

Q. Dr. Chevy, Ms. Stanley Vlslted your office on a number of occasions.
Correct? :
A. Yes.

Q. Seeking treatment. Do you believe in your treatment of her that you
answered questions that she may have asked you about her care and
treatment?

A. Yes.



Q. In looking at this consent fo,rm,.is it the same consent form or similar

consent form that you use in all patients undergoing total abdominal
hysterectomy?

A. Yes, all of them have the-same consen,

Dr. Chévy Trial Testimony, November 1, pg. 274. (Emphasis added).

Although it was not an issue before the jury, Appellant’s expert testified that he had no
criticisms of Dr. Chevy regarding his care and treatment of Appellant with respect to his
manipulation of her HRT pi‘ogram_. Dr. Dein stated as follows:

Q. It’s true, isn’t it, Doctor, that it is not your opinion and you’re not going to

tell this jury that you believe that Dr. Chevy did anything wrong or
deviated from the accepted standard of care relating to what the types of
therapy that he prescribed and the amounts that he prescribed up to the
‘point where he performed the surgery?
A. That’s correct.

What he did was appropriate. Correct?
Yes.

Dr. Dein Trial Testimony, November 2, pg. 57-58.

Likewise, plaintiff's expert had no criticisms of Dr. Chevy for offering Mrs. Stanley
surgery as an option'to control her vaginal bleeding. In addition, there are no criticisms that Dr.
Chevy breached the standard of care in his performance of the surgery.

The true factual disljute in this case rested almost entirely on the issue of hormone
replacement therapy (a regimen on which Ms. Stanley had been for years). The following
colloquy between counsel for Dr. Chevy and Dr. Chevy’s expert witness, Dr. March, specifically
(and explicitly) details the stark factual dispute presented for the jury’s consideration. Dr. March

was adamant in testifying that Dr. Chevy was within the standard of care regarding alternative

treatments and risks, especially as to hormone replacement therapy. Dr. March stated:

10



Q. Dr. Dein, however, in his testimony, Dr. March, criticized the alternative
risks issue in his case, and you were here to hear that testimony.

A. Yes, SIT.

Q. Do you agree with Dr. Dein that Dr. Chevy deviated or broke from the
standard of care with respect to this issue on hormone replacement
therapy? :

A. Absolutely not. |

- «

Q. You heard Dr. Dein’s testimony regarding what he would have offered in
terms of an alternative. Correct?

| A Yes.

And I believe it was, and correct me if P'm wrong, Doctor, keeping her on
the hormone replacement therapy for another three months.

2

Right.
Is that corr.ect‘?
Yes_. ' i

What are your opinions regarding that criticism?

S T

Medical literature’ would not support it, although he certainly is correct
when he says you do a fresh start...or a fresh juggle of hormone
replacement therapy, that let’s give it a run for about three months...but
when you focus on this person [the Appellant, Brenda Stanley], D & C
today, went back on some hormones and was still bleeding, it doesn't
apply. It’s wrong. It’s just wrong.

Q. Dr. Dein testified earlier today that a continuation or a manipulation or
juggling of her hormone replacement therapy, the Premarin and the *
Provera, was a reasonable and a viable alternative to the surgery. You
heard that,

* Dr, March specifically referenced studies performed by Drs. Neilson and Rivoe in Sweden which showed that, in
women who have undergone D & C procedures after being on HRT, continuation of HRT is not an appropriate
therapy. Dr. March Trial Testimony, November 2, pg. 156,

11



A. That was his, I heard that, yes.
~And you’d agree. Correct? I mean, that’s a viable alternative.
Well I think that the, I"m not really sure how extensive those viable, what
alternatives were very, very viable, and I think thaz‘ that’s where I would
say that Dr. Dein was not correct.
Dr. March Trial Testimony, November 2, pg. 144, 155-156, 161-162. (Emphasis added).
Finally, the jury was presented with testimony from Dr. March who testified that Dr.
Chevy supplied proper informed consent to the Appellant and that Dr. Chevy thus had acted

within the standard of care;

| Q. Is it your opinion to a reasonable degree of medical certainty that this
informed consent form was appropriate?

A, Yes.
Q. And is it your opinion likewise to a reasonable degree of medical certainty
that Dr. Chevy met the standard of care in all respects with regard to
informed consent?
A. Yes_, sir,
Dr. March Trigl Testimony, November 2, pg. 156
Thus, it WOulct.be incorrect to argue that there was no genuine factual dispute as to
Whethe.r.Dr. Chevy obtained an informed consent t"rom Appellant. The jury heard evidence from
the Appellant and her expert regarding how Dr. Chevy allegedly breached the standard of care
with respect to obtaining informed consent. The jury also received evidence presented by Dr.
Chevy regarding the actual informed consent document signed by the Appellant, and Dr.
Chevy’s normal course of ptactice in explaining the risks of surgery and alternatives to surgery.

Additionally, the jury listened to evidence from the Appellant herself admitting that she had a

discussion with Dr. Chevy regarding the surgery, read the consent form, and signed it. Finally,

12



 the jury was presented evidence by Dr. March supporting Dr. Chevy’s treatment and care. After
deliberating for approximately seven (7) hours on the sole issue of informed coﬁsent, the jury

resolved this facth_al dispute and returned a verdict in favor of Dr. Chevy.

 LEGAL ARGUMENT AND AUTHORITY

L STANDARD OF REVIEW. |

The denial of a motion for judgment as a matter of laﬁv made pursuant to Rule 50(a) of
the Wesr Virginia Rules of Civil Procedure is reviewed de novo. Y ates v. Unfversity of West
P’irginia Board of Trustees, 209 W Va. 487, 493, 549 S.E.Zd- 681, 687 (2001); citing Adkins v.
Chevron, US4, Inc., 199 W.Va. 518, 522, 485 S.E.2d 687, 691 (1 9-97). “[Jjudgment as a nﬁatter
of law should be granted at the close of evidence when, after considering the evidencein the
light .most favorable to thé nonmovant, only one reasonable verdict is pqssible.” Yat‘e;_, 209
W.Va. at 493; citing Barefoot v. Sundale Nursing Home, 193 W.Va. 475, 481 n. 6., 457 S.E.2d '
152, 158n. 6 (1995). “In addition, ‘[u]pon a motion for [judgment as a matter of law}, all |
reasonable doubts and inferences shquld be resolved in favor of the party against whom the
verdict is asked to be directed.”” Yates, 209 W.Va. at 493; quoting Syl. pt. 5, .Wager v, Sine, 157
W.Va. 391, 201 S.E.2d 260 (1973).

In Yates, a patient and her spouse brought a medical mallﬁractice action against the
University of West Virginia Board of Trustees. The plaintiffs’ theory was that the patient’s
physicians were tardy in their treatment of her right iliac artery, and this tardiness resulted in the
amputation of the patient’s right leg below the knee. Yares, 209 W.Va. at 491. After a five-day
trial, the jury returned a verdict for the defendant. Jd. at 492, On appeal, the plaintiffs argued
that the trial court erred in denying their motions for a judgment as a matter of laW at the close of

evidence. Id, at 493,

13 | t



In Yates, the Court fouﬁd that the evidence presented at trial by the defense was sufficient
to support the jury’s verdict. Id. at 494, Specifically, the Yates Court concluded there was |
sufficient factual evidence and expert testimony presented whether treatment performed -By the
patient’s physicians breached the standard of care. Jd. at 493-494. Therefore, the Yates Court

“concluded, “filn light of the evidence and resolving all doubts and inferences in favor of the
appellee, we do not believe that only one reasonable verdict _Wés possible.” Id at 494. The Yates
Court wént on to provide that the jury mefely “found the evidence presented by the defendant
more credible, and concluded that [the physicians] were not negligent.” Id. at 494. This is the -
idéntical legal context in which-the instant case arises: conflicting testimony from both the
partires and their respective experté was heard by the jury, Whiéh ultimately found for the
defeﬁdant physician,

II. THE TRIAL COURT PROPERLY DENIED PLAINTIFF’S MOTION FOR
JUDGMENT AS A MATTER OF LAW,

A, Appellant 1Is Incorrect in Alleging that Df‘. Chevy Never Testified About His
Normal, Customary Practice to Discuss the Contents of the Informed
Consent Document With His Patients.

The only issue at the second trial of this matter was whether Dr. Chevy obtained
informed consent from Appellant to perform a total abdominal hysterectomy. In order fora
physician to obtain informed consent from a patient when offering surgery as a treatment option,
the pllysic;ian “should disclose to the patient various considerations including (1) the possibility
of the surgery, (2) the risks involved concerning. the surgefy, (3) alternative methods of
treatment, (4) the riské relating to such alternative methods of treatment and (5) the results likely

to occur if the patient remains untreated.” Syl. Pt. 2, Cross v. Trapp, 170 W.Va. 459, 294

S.E.2d 446 (1982).

14



Appellant’s sole argument is that the jury’s decision should be taken away because Dr.
Chevy allegedly failed to meet the third element of the Cross v. Trapp test by not informing the
Appellant of alternative methods of treatment. Specifically, Appellant alleges that:

[TThe trial court’s decision to deny Judgment as a Matter of Law should be

reversed and this matter remanded accompanied by an Order that the issue of

negligence be entered in favor of the plaintiff and a new trial on causation and

- damages ensue. This is because it is proven that Dr. Chevy failed to obtain

informed consent from Brenda Stanley because he did not discuss (or otherwise

provide information to her) the alternative method of treatment of HRT, a method

of treatment that both experts testified was necessary to be imparted to h_er, and

which is required under the Cross guidelines.

Appellant’s Brief, pg. 20. Appellant bases her allegation that Dr. Chevy did not discuss HRT as
an alternative treatment to surgery on her own testimony and an “alleged” admission by Dr.
Chevy during trial. As will be shown supra, no such “admission” was adduced at trial. -

To further her argument that Dr, Chevy failed discuss HRT with her, Appellant also
argues that the trial court erred in its recollection of Dr. Chevy’s trial testimony regarding Dr.
Chevy’s normal, customary practice to discuss all points contained in the informed consent
document, which was presented at trial. Appellant’s Brief, pg. 22. Appellant baldly states that
“[a] detailed review of Dr. Chevy’s testimony contains no testimony about Dr, Chevy’s normal,
customary practice.” Appellant’s Brief, pg. 22.

Dr. Chevy candidly admitted at trial that he had no distinct recollection of his discussions
of the consent form with Appellant because it had been, at the time of trial, over seven years
since the surgery. Dr. Chevy Trial Testimony, November 1, pg. 267. However, contrary to
Appellant’s allegations that the trial court erred in its recollection of the trial testimony, the trial
transcript shows Dr. Chevy presented sufficient evidence that it was his normal and customary | r

practice to discuss each of the points set out in the consent form, including risks of surgery, the

alternatives of surgery, and the risks of the alternatives of not having surgery. Dr. Chevy Trial

15



T estinﬁony, November 1, pg. 267-268, 272-273, and 274. Dr. Chevy further testified that if

| Appellant did not have the surgery, her continued course of treatment would be to either “quit
taking the hormone or continue taking hormone and take the Bleeding again.” Dr. Chevy Trial
T, estimony, November 1, pg. 271. This made perfect sense in the context of Appellant’s leﬁgthy
treatnient for her post menopausal problems: at the time of her surgery, she had been on various
forms and dosages of HRT for over five years. Should she not choose surgery, it was evident
that she would continue with the therapy. |

Thus, the jury was presented with testimony from Dr. Chevy that, having a custom and

practic.:e of discussing all points of tﬁe consent_form with his patients, he presented the Appellant
with these alternatives. The jury could thus determine that informed consent was obtained by
Dr. Chevy before performing thé surgery. Indeed, if is axiomatic that a patient, who has been on
HRT for a significant number of years, shoﬁld that patient declin(; surgery, would continue on
that drug regimen as part of her oﬁgoing course of treatment. This issue was obvioﬁsly not
discarded by the jury in arriving at its verdict in favor of Dr. Chevy.

B. Appellant is Incorrect in Alleging That Dr. Chevy Never Offered HRT as an
Alternative to Surgery. '

The focus of the Appellant’s experts’ criticisms of Dr. Chevy was th¢ alleged failure by
Dr. Chevy. to continue manipulation of HRT and offer that as an alternative to Ai:apellant.
However, it is clear that if Appéllant decided not to have surgery, she would have remained on
the HRT prograni in an attempt to reduce her bleeding and pain, Indeed, Dr. Chevy stated as
much when he testified as folldws: |

Q. If Ms. Stanley did not-have the surgery, if she elected not to have the total

abdominal hysterectomy, what would her continued course of treatment
be?

16



A, She can either quit taking hormone or continue taking hormone and take
the bleeding again.,

And you indicate here that the risk is continued bleeding. Correct?”
Yes.

Q. She had been on hormone replacement therapy for roughly five years up to
this point. Right?

A. Yes.

Dr. Chevy Trial Testimony, November 1, pg. 271,

Q. You told the jury in response to Mr, Robinson’s questioning the risk of not
having the surgery and either remaining on the hormone replacement
therapy or going off the hormone therapy was that of bleeding. Correct?

A. Yes.

Dr. Chevy Trial Testimony, November 1, pg. 277.

Dr. March, the defense expert, testified that it is reasonable for a patient who does not

elect to have surgery to stay on HRT. Dr. March stated as follows;

| Q She’s on hormone replacement therapy and has been on it for five years.
Right?
A. Yes, sir,
Q. And it’s reasonable for the physician, if the patient doesn’t want to have

the surgery, to continue the hormone replacement therapy. Correct?
A. Yes, sir.
- Dr. March Trial Testimony, November 2, pg. 154-155.
Dr. March further testificd that he did not believe that Dr. Chevy deviated from the
accepted standard of care regarding the HRT program for the Appellant as it related to_the

informed consent issue. Dr, March testified as follows:

* The informed consent form in question lists “continued bleeding” as a risk involved in not undergoing treatment,
which would have been caused by the continued HRT treatment. See Informed Consent Form, attached as Exhibit 1,

17

i = s L



Q. Do you agree with Dr. Dein that Dr. Chevy deviated or broke from thé

standard of care with respect to this issue on hormone replacement
therapy?

A, Absolutely not. |
Dr. March Trial Testimony, Novemberlz, pg. 144.

Again, Dr. Chevy made clear to the jury that he discusses these issues. with all of his
surgical patients similarly situated as Ai&peﬁant. Dr. Chevy also testified that Appellant would
have continued on the HRT therapy had she declined to have surgery. The risk of continuing on
the HRT therapy was continued bleeding which is noted on the informed consent fonﬁ itself.

The jury heard this evidence, as well as that of the Appellant, and decided in favor of Dr, Chevy.

-G, Dr, Chevy Presented Evidence at Trial Establishing That He Obtained
Informed Consent From Appellant and Acted Within the Standard of Care.

Evidence was presented at trial that, prior to the Appellant’s surgery; she underwent HRT
for approximately five years. This therapy was administered by both Rodney Stephens, M.D.
(her prior ob/gyn physician) and, subsequently, Dr. Chevy. Although not a;i issue for the jury to
decide, both Appellant’s expert witness and Dr. Chevy’s expert witness testified that they did not
believe Dr. Chevy deviated from the accepted standard of care relating to the HRT regimen.

Duﬁng the continued treatment of the Appellant by Dr. Chevy, a fibroid tumor was
diagnosed on an ultrasound study of the Appellant’é uterus ordered by Dr; Chevy prior to the
surgery. See fn. 2 supra. As Appellant indicated in her trial testimony, because of the fibroid in
the uterus, Dr. Chevy believéd that it was the source of the bleeding. Stanley Trial Testimony,
November 2, pg. 89. After discussing the results of the ultrasound study with Dr. Chevy,
Appellant con.sented to have the surgery. Appellant teStiﬁed as much at trial when she stated the

following during direct examination:

18



A,

Maybe the question that’s on everybody’s mind is why did you agree to
sign that document and then ultimately to submit to the total abdominal -
hysterectomy? '

I was'told I had a tumor. -

Stanley Trial Testimony, November 2, pg. 95.

Throughout the entire trial, the jury was awarezthat'Appellant had signed a consent form

which explicitly discussed the risks of the surgery, the alternatives to surgery, and risks involved

in not undergoing treatment. This consent was part of the stipulated medical records which the

jury considered in its deliberations. The Appellant’s expert testified that he had no criticisms of

the form or contents of the consent document signed by both Dr. Chevy and Ms. Stanley. See

Dr. Dein Trial Testimony, November 2, pg. 62-63.

Appellant admitted at trial that she read the document, understood the document, and

signed the document based on her prior discussion with Dr. Chevy. Specifically, Appellant

testified the following:
Q.  And with respect to this consent form, you agree that you read the form.
- Correct?
A. Yes, I did.
Q. Now as I understand your testimony, your recollection is that you had a
discussion with Dr. Chevy on June 3rd, but you came back in and signed
this on June 19th. Correct?
A, Yes, true.
Q. And you read through this form. Correct? 7
A, Yes.
Q. And you signed this form on June 19th, Correct?

Stanley Trial Testimony, November 2, pg. 124-125,

Yes. I understood that to be what we had talked about June 3rd.
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.Furthermore, Dr. March, testifying on behalf of Dr. Chevy, stated that it was his expert
opinion that Dr. Chevy provided proper informed consent to Appellant and that Dr. Chevy.had
acted within the standard of care. Dr. March Trial Testimony, November 2, pg. 156.

| Contrary to Appellant’s assertions, Judge O’Briant was entirely correct in his
deteﬁninatidn that Dr. Che§y had presented enough evidence at trial to create a factual dispute to
be determined By a jury. This factual dispute between the two litigants was properly resolved by
‘the jury after interpreting the conflicting views of the factual circumstances surrounding the case.
The jury merely found the evidence presented by Dr. Chevy more compelling.
. D. Appellﬁnt’s Allegations of an “Admission” by Dr. Chevy are Incérrect.

Plaintiff’s allegations that Dr. Chevy admitted never offering HRT therapy are false. At
no point in the Appellant’s Brief did the Appellant present any frial testimony that could be
considered as such an admission. Most of the quotes offered by Appellant as “admissions” only
relate to the fact that Dr. Chevy had no distinct recollection of a discussion he had with |
Appellant some seven years before his frial testimony. Specifically, Dr, Chevy’s testimony
quoted from pages 224-225, 238, 'aﬁd 280-281 of the November 1 trial transcript only describe,
Dr, Chevy’s lack of recollection of the discussion regarding HRT. Simply put, he did not
remember the discussion, and thus testified that his custom and practice in treating a patient like
Appellant would be to discuss continuation of some aspect of HRT should she decline the TAH
sﬁrgery. As previous.ly stated, there are no criticisms of Dr. Chevy’s decision to offer surgery or
the mahagement of Appellant’s HRT program. The goal of Dr. Chevy’s treatment was to

prevent Appellant’s vaginal bleeding.
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Additionally, the trial testimony alleging to be an admission by Dr. Chevy and extracted
from page 241 of the November 1, 2005 trial transcript is taken completely out of context.
Speciﬁczﬁly, the testimony is as follows: |

| Q. The second page of the form, Dr. Chévy, I believe the first part, “we have

also discussed alternative treatment methods and/or risks including vaginal
route, risk as same as abdominal route.” Is that what that says there?

A, Yes.
Q. Were there any, there’s no other alternatives that I see. Are we missing
anything else?
A, No.

Dr. Chevy Trial Tesn‘mohy, November 1, pg. 241.

However, if one were to read the testimony preceding the questioning cited above, one
wquld quickly realize that Dr. Chevy was not admitting that there was only one alfernative
treatment method: Dr. Chevy was agreeing with plaintiff’s counsel as to the language wﬁich
appeared on the written consent form. Dr. Chevy unequivocally testified before the jury that he
discusses alternative treatments which may not be fully set forth in the written form.
Furthermore, Dr, March testified that the operative word in that paséage of the consent document
1is the word “including,” which does not mean “limited to.” In other words, the list of alternative
therapies was not exhaustive. Dr. March’s Trial Testimony, November 2, pg. 160. Dr. Chevy

made no such “admission” at any point during the trial.
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E. The Instant Matter is Analogous to Yates; the Trial Court Properly Denied
Plaintiff’s Motion for Judgment as a Matter of Law; and this Court Should
Uphold the Jury’s Verdict.

This Court has historically favored supporting jury verdicts and will affirm a verdict,
short of compelling reasons to set a verdict aside. In Syllabus Point 2 of Stephens v. Bartlett,
118 W.Va. 421, 191 SE 550 (1937), this Court heid:

- An Appellate Couﬁ will not set aside the verdict of a jury, founded on conflicting
testimony and approved by the trial court, unless the verdict is against the plain
preponderance of the evidence.

(Emphasis added). Also, this Court stated as recently as 2004 in In re Tobacco.Litigation, 215
W.Va. 476, 480, 600 S.E.2d 188, 192 (2004), that “[t]ypically, when a case has been determined
by a jury, the questions of faét resolved by the jury will be accorded great deference,”

This case is not one Whérein egregious error entered the record or substantial justice was
thwarted, The jury heard fully from the Appellant and Appellant’s expert vvitnesé as well as Dr.
Chevy énd Dr. March. The trial testimony cited supra reflects the disparate evidence presented
to the jury for its consideration. The unalterable fact is that two separate verdicts were rendered
in favor of Dr. Chevy by two separate juries on diétinguishable issues. These juries Wére |
properly empanelled and instructed. To reverse this second verdict for no other reason than a
dispute as to the evidence adduéed at trial-a dispute usually left to the good and proper judgment
of the'jﬁry—serves to do nothing other ;chan wrest the jury decision making process from the very .
members of the community who give their ti_me and énergies in arriving at such verdicts. Indeed,
this jury deliberated® for approximately seven (7) hours on the sole issue of informed consent.

Just as in Yates, in light of the evidence and resolving all doubts and inferences in favor

of the nonmoving party, one cannot believe that only one reasonable verdict was possible as

8 The Oxford English Dictionary (1993 Edition) defines “deliberate” as “to think carefully, pause for consideration,
ponder; confer; take counsel together. Resolve, determine...” :
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Appeﬂant claims. The jury was presented with ample evidence upon which to base its verdict,
The consent form -~ which contained information aiaout the surgery’s risks as well as alternatives
-- coupled with Dr. Chevy’s testimony regarding his routine discussions with patients who are
candidates for the surgery supplied the evidence to support the defense verdict returned by the
jury.

The matter at hand is analogous to Yates and this Court should conclude that there was
sufficient .factual evidence and expert testimony presented showing that treatment performed by _
the Appel_lant’.s physician was within the standard of care. Just as in Yates, the jury merely found
the evidence presented by the defendant more credible, and conctuded that Dr. Chevy was not
negligent. Accordingly, the trial court was correct to deny Appellant’s motion for a judgment as
a matter of law at the end of evidence. This Court should allow the jury’s verdict to stand and
the Appellants request that an Order granting judgment as a matter of law should be denied.

IIl. ANEW TRIAL SHOULD NOT BE GRANTED ON THE ISSUE OF CAUSATION.
Appellant further argues that the causation issue in this case was never addressed by the
jury. Pursuant to the agreed upon special jury interrogatories which where supplied by the jury
to announce their verdict, a two proﬁg question was proffered as to the determination of a
verdict: first, whether Dr. Chevy deviated from the staﬁdard of care and, sécond, whether such
deviation proximately caused damages to the plaintiff. The jury ﬁrét must address the issue of
standard of care pursuant to West Virginia Code § 55-7B-3. The jﬁry’s determination was that
there was no deviation from the standard of care by Dr. Chevy. Thus, the jury did not address
the proximate cause issue because i)r. Chevy had been found not liable. As such, any perceived
error by the court in not granting plaintiff’s motion as a matter of law on the issue of causation is

simply harmless error, if any. “The court at every stage of the proceedings must disregard any
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orro.r or defect in the proceedings which do not affect the substantial rights of parties.” See
McCallister v. Woirton Hospital Co., 312.S.E.2d 738 (W.Va. 1993). Also see Syl. Pt.2, Boggs
v. Seitle, 145 S.E.2d 446 (W.Va. 1965) (holdi_ng that “[o]n an appeal of a case involving an
action covered by the rules of civil procedure, this court will disregard and regard as harmless
any errot, defect or irregularity in the proceedings in the trial court which does not effect the
substantial rights of the parties.”) |

CONCLUSION

For the foregoing reasons, the respondent Suthipan Chevathanarat M.D., reSpectfully

requests this Honorable Court affirm the Circuit Court of Logan County 8 docmlon

SUTHIPAN CHEVY, M.D.,
By Counsel

4 Robmson (W. Va. Bar ID #5954)

Ryan A. Brown (W. Va. Bar ID #10025)

FLAHERTY, SENSABAUGH & BONASSO, P.L.L.C.
200 Capitol Street

P.O. Box 3843

Charleston, WV 25338-3843

(304) 345-0200
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